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Dwyer, J. — "'[T]he Sixth Amendment right to counsel, while fundamental,

is nota right without limitation. Specifically, it is not a right subject to endless

abuse by a defendant.'"1

Tomas Afeworki was charged with murder in the first degree. During

pretrial proceedings, he experienced significant and ongoing conflict with each of

his several attorneys. On the eve oftrial, Afeworki repeatedly threatened his

attorney, who was permitted towithdraw as a result. Afeworki was, thereafter,

required to represent himself pro se. On appeal, Afeworki contends that this

deprived him of his right to counsel.

After threatening his attorney, Afeworki was also required to wear a

physical security restraint, notvisible to observers, while in the courtroom.

Afeworki now contends that this requirement violated his right to a fair trial.2

1Bailev v. Commonwealth. 38 Va. App. 794, 803, 568 S.E.2d 440 (2002) (alteration in
original) (quoting McNair v. Commonwealth. 37 Va. App. 687, 695, 561 S.E.2d 26 (2002) (en
banc)).

2In a lengthy statement of additional grounds for review, Afeworki asserts several
additional claims. These are addressed and resolved in the unpublished sections of this opinion.
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Finding no error in the trial court's supervision of the trial of this most

difficult defendant, we affirm.

I

On October 26, 2010, Haylom Gebra and Michael Yohannes were walking

along Pike Street in downtown Seattle when they saw an acquaintance,

Afeworki, across the street. Yohannes lingered briefly, talking to Afeworki, and

then caught up with Gebra at the intersection of Second and Pike. As Gebra and

Yohannes waited for the light to change, Afeworki, who was holding a white

towel, unexpectedly approached them from behind. Gebra heard a loud boom

and watched as Yohannes fell to the ground. Afeworki immediately turned and

headed north on Second Avenue toward Pine Street.

A number of people observed the shooting or its immediate aftermath,

including Mohammed Dima, who was working as a uniformed downtown safety

ambassador on the afternoon of the shooting. Dima heard the sound of a

gunshot coming from the northwest corner ofSecond and Pike. From directly

across the street, Dima saw a "body just drop" and saw a man standing there

with "something white on his hand." The man then wrapped an object in "that

white thing," placed the wrapped object in his pocket, and began walking north

on Second Avenue. Dima described the man as a black man wearing a

brownish "hoodie" and blue jeans with something brownish on the back pocket.

Alvaro Sotelo was working at Zaina Restaurant, located at 109 Pine

Street, that afternoon. Sometime after he began his shift at 4:00 p.m., a man

came in, ordered French fries, and asked to use the bathroom. When police
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arrived a few minutes later, Sotelo told them about the customer in the bathroom,

and the police directed that person to come out. After a few minutes, Afeworki

emerged from the bathroom with his hands above his head saying, "I don't have

a gun."

In a search of the bathroom, police found a 9 mm semiautomatic handgun

that had been placed under the liner of the trash can. There were four cartridges

in the magazine. In addition, police recovered three unfired cartridges from the

toilet bowl. Forensic analysis later demonstrated that these unfired cartridges

had been cycled through the handgun found in the trash can. Forensicanalysis

also revealed that the bullet recovered from Michael Yohannes's head was fired

from that same 9mm handgun.

Three eyewitnesses were brought to a place near the scene of the

shooting for a showup identification procedure. Two of the witnesses, Elijah

Knight and Jean Marie Hayes, identified Afeworki as the shooter by his clothing.

DNA recovered from the handgun found in the bathroom trash can provided

further evidence that Afeworki was the shooter; comparing the partial DNA profile

obtained from the gun to Afeworki's DNA profile resulted in a 1 in 120,000

chance that someone other than Afeworki was the source of the DNA on the gun.

An information charging Afeworki with murder in the first degree was filed

on October 28, 2010.

On October 29, attorney Nicholas Marchi filed a notice of appearance on

behalf of Afeworki. Five weeks later, on December 6, a notice of withdrawal and

consent for substitution announced that attorney John Henry Browne was

-3
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substituting for Marchi. On January 31, 2011, Browne filed a notice of attorney's

intent to withdraw. On February 7, attorney Anthony Savage Jr. filed a notice of

appearance. Eight months later, on October 4, Savage was allowed to withdraw

due to illness, and a hearing was set to confirm the appointment of counsel by

the Office of Public Defense (OPD). On October 21, Marchi was back on the

case as appointed counsel.

Afeworki soon began to overtly take an active role in his own defense,

prevailing upon counsel to file his pro se "Motion to Dismiss for Violation of Due

Process, [Due] to Prosecutorial Misconductfor Charging with Falsified Probable

Cause."3

Not content to work through counsel, Afeworki followed this motion a few

months later with letters sent directly to the trial court. In a letter to Chief

Criminal Judge Ronald Kessler dated June 18, 2012, Afeworki wrote that he had

"instructed my Attorney Nicholas Marchi to put in a motion to dismiss for violation

of Due Process" on various grounds. He informed the court that if Marchi did not

file his motion as directed, he would "feel like I don't have my Attorney's

undivided loyalty and a conflict will arise because my constitutional rights are not

protected." Afeworki followed this with an even more emphatic letter, dated July

10, 2012, complaining that his attorney had not filed "important pretrial motions

on my behalf," and asking the court to appoint new counsel who would do as

Afeworki wished.

3The motion was filed in March 2012 but was dated, apparently mistakenly, as March
2011.
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Judge Kessler conducted a hearing on the matter on July 18, 2012.

Marchi informed the court that Afeworki wanted to discharge him. Marchi joined

in the motion, telling the court that "[o]ur positions on how the case should

proceed have now limited us to not being able to communicate." Afeworki

confirmed that Marchi was not doing the things that Afeworki wanted him to do,

and that Afeworki wanted a "conflict-free attorney."

The court declined to find a conflict under the circumstances described.

When Afeworki pressed the court on why his pro se motions had not been ruled

on, Judge Kessler said that he ruled only on motions made by the attorneys.

Afeworki responded, "Your Honor, then I would like to move pro se pursuant to

Faretta v. California."4 When Judge Kessler questioned whether Afeworki, in

fact, wanted a new attorney, and tried to caution him on such a course, Afeworki

responded unequivocally: "Maybe you didn't understand me. I am invoking my

right to proceed pro se."

Judge Kessler accordingly began the pro se colloquy. He first asked

Afeworki whether he had ever studied law, to which Afeworki replied, "I read law."

He then asked ifAfeworki had ever before represented himself in a criminal case,

and Afeworki said that he had not. Judge Kessler next asked Afeworki if he

understood that the charged crime carried a maximum penalty of life in prison

and a $50,000 fine and that, if he were found guilty and the prosecutor proved

that the current crime was his third strike, he would face life in prison with no

possibility of parole. Afeworki responded that he understood.

4 422 U.S. 806, 95 S. Ct. 2525, 45 L. Ed. 2d 562 (1975).
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The next part of the colloquy went less smoothly. When the court warned

Afeworki that, should he be allowed to represent himself, he would be on his own

and would not be afforded standby counsel, Afeworki expressed disbelief and

displeasure. When Afeworki continued to argue with Judge Kessler rather than

answer the court's questions, Judge Kessler found Afeworki's request to proceed

pro se to be equivocal, and offered to contact OPD to appoint a new attorney for

him. Afeworki, however, insisted that his request to proceed pro se was

unequivocal, and that his right to self-representation was absolute and must be

granted.

Judge Kessler then resumed the pro se colloquy, asking Afeworki once

again whether he understood that he did not have a constitutional right to

standby counsel and that, ifhe decided to give up his right to be represented by

counsel, that decision would be final and he would not have the right to change

his mind and later ask for an attorney. Afeworki responded, "I understand now."

When Judge Kessler asked Afeworki about his familiarity with the rules of

evidence, Afeworki replied that he would learn them. The judge confirmed that

Afeworki would have access to the evidence rules and additional legal resources

through the Westlaw kiosk in the jail. Judge Kessler then underscored the

importance of knowing the rules of evidence by offering an example.

[I]f the prosecutor offers evidence against you, and that evidence is
objectionable, and you fail to object for any reason, including the
fact that you don't know about the rules of evidence, or why the
objection should be taken, or what the objection is, that evidence
will come in against you and you will not later be able to appeal
that.
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Making a similar point, Judge Kessler informed Afeworki that he would be treated

like a lawyer—that is, he would have the "exact same" obligations as a lawyer.

Judge Kessler also informed Afeworki that he would have to seek trial

preparation services, such as expert witness services, through OPD.

Furthermore, he asked Afeworki whether he understood that, if he decided to

testify in the case, the trial judge might require him to ask himself questions and

then answer those questions, rather than permitting him to testify in narrative

fashion. Afeworki said that he understood.

Judge Kessler then asked Afeworki whether anyone had threatened him

or made any promises in order to convince him to give up his right to a lawyer.

Afeworki responded, "No." Finally, the judge informed Afeworki that he did not

have a right to a continuance of his trial date, but that he could ask for one if he

desired.

Warning Afeworki that representing himself was a "serious mistake," the

court tried one more time: "Since I am offering you the opportunity to have

another lawyer, why don't you take that option and see whatyou think ofthat

next lawyer before you decide to give up your right to a lawyer?" When Afeworki

insisted, stating, "I am proceeding pro se," Judge Kessler replied, "You got it."

Judge Kessler then found a knowing, voluntary, and intelligent waiver of the right

to counsel, and granted Afeworki's request to proceed pro se.

The court nevertheless left Afeworki the option of being represented by

counsel. The court set a hearing for one week later, requiring defense counsel to

remain on the case until that time. The court told Afeworki that he could choose
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at that hearing among three options: retain appointed counsel Marchi, have a

different attorney appointed, or proceed pro se.

On the 25th you can come here, tell me you still want to go
pro se, you got it. Tell me you have decided you want to take my
option -- my offer up and get a second lawyer, a different lawyer,
you got it. You decide you want to keep Mr. Marchi, you got it.

So you can have any of those three choices. You have got
one week to make that decision.[5]

The parties returned to court on July 25. Afeworki proffered a motion to

dismiss. Judge Kessler agreed to allow the motion to be filed. The court then

asked Afeworki if he still wished to represent himself. Accusing the court of

"intentionally impairing me and punishing me for exercising my rights" by refusing

him standby counsel and access to law books, Afeworki withdrew his pro se

status "[ujnder duress and under fear." The court agreed to direct OPD to

appoint new counsel. On August 2, attorney James Bible filed a notice of

appearance. Bible subsequently requested and obtained funding for another

attorney, Anna Gigliotti, to assist him.

On April 11, 2013, the case was assigned for trial before the Honorable

Laura Gene Middaugh. The trial court subsequently denied defense motions to

suppress evidence brought pursuant to CrR 3.5 (confession procedure) and CrR

5Judge Kessler made clear that Afeworki was prose in the interim until the hearing one
week later.

THE COURT: He can change his mind.

THE COURT: But as of this point, he is pro se.
We will give him a copy of [the order granting the defendant's motion to

proceed pro se]. Mr. Afeworki will need to turn that over to the appropriate person
in the jail so that he will have access to the pro se handbook and the - and
additional time for legal research.
The import of Judge Kessler's actions is clear from the record. Judge Kessler, aftera full

colloquy, ruled that Afeworki had affirmatively waived his right to be represented by counsel and
invoked his right to proceed pro se. Then, in a properexercise of the court's discretion, Judge
Kessler allowed Afeworki one week in which to change his mind.
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3.6 (suppression hearings).6 Voirdire was then begun. However, on April 24,

before a jury was empaneled, attorney Gigliotti informed the court of a medical

emergency in attorney Bible's family. As a result, the trial court dismissed the

potential jurors and recessed the trial until July 16, 2013.

Before trial could recommence, however, Afeworki brought yet another

motion for a new attorney, which was heard on June 18, 2013.7 At that hearing,

Bible summed up the work that he had accomplished on the case since his

appointment, but noted that he did not think there was any real possibility of

pleasing Afeworki, who was alleging a conflict. Bible said that Afeworki

understood that the likely alternative to Bible's representation was to represent

himself. When the court invited Afeworki to speak, he detailed his dissatisfaction

with Bible's representation. The court denied the motion for new counsel,

pointing out that decisions as to trial strategy were for the lawyerto make.

6Immediately on the heels of these rulings, Afeworki demanded a new judge, claiming
that Judge Middaugh was discriminatory and biased. In supportof these contentions, Afeworki
alleged that Judge Middaugh had deliberately placed a clock with a monkey on its face in the
courtroom, intending to degrade and demean him because of his African heritage. The
prosecutor pointed out that the court had replaced the nonfunctioning courtroom clock with one
that had been in chambers; this clock had a "Paul Frank" logo monkey on its face. There had
been no objection byanyone at the time of the clock's placement in the courtroom. The trial
judge denied the request for a new judge.

7This was not the first time that Afeworki had expressed dissatisfaction with Bible's
representation. He had commenced doing so several months before. In a letter to the court,
dated December 16, 2012, Afeworki expressed his frustration that Bible would not file his pro se
motions, writing, "I've asked my Attorney to turn in important pretrial motions, for the past 5
month[s] my attorney has notdone as such." He then asked the courtto appoint him "effective
counsel that will file very important pre-trial motions ... on my behalf." At subsequent
proceedings, Afeworki continued to express dissatisfaction with Bible's unwillingness to file all of
the prose motions that Afeworki desired to be filed. Forexample, on April 22, 2013, Afeworki
interjected the following: "For the record, I have asked my attorney to put in a motion to dismiss
forviolation of RPC 3.8 on the prosecutor's behalf. He has refused me, and I am just putting that
on the record." The court responded by informing Afeworki that he could either have a lawyeror
he could represent himself, but "you can't have it both ways." Nevertheless, just two days later,
Afeworki continued to proffer his own motions to the court.
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Afeworki responded by moving to proceed pro se "under Faretta v.

California." He repeatedly insisted that this was his wish, and that his request

was unequivocal. When the trial court explained that, should Afeworki proceed

pro se, he would not be entitled to standby counsel or to a continuance of the trial

date, Afeworki responded, "What I understand is I want to go pro se and

everything that you're saying just sounds like a whole bunch of bullshit." Judge

Middaugh ultimately referred the motion to Chief Criminal Judge Kessler for

determination.

Three days later, at the hearing before Judge Kessler, Afeworki chose not

to renew his motion to represent himself. According to Judge Kessler's "Order

on Defendant's Reference to Self-Representation," Afeworki "referenced" self-

representation, but refused to answer the court's questions on this topic, instead

persisting in arguing his substantive pro se motions.

Consistent with his history of prevarication, one week later Afeworki

prepared and signed a notarized motion and affidavit seeking to proceed pro se.8

The case came on for trial for the second time on July 16, 2013. Afeworki

changed tack yet again and reiterated his demand that the court dismiss Bible

and appoint a new attorney to represent him. The court refused. Afeworki then

said unequivocally, "I am proceeding pro se. I am going to represent myself."

The court found this request untimely, as the trial date had arrived. Afeworki

persisted: "You are denying my constitutional right to represent myself, let me get

that right."

8The motion was not filed with the court until July 16, 2013, although Afeworki claimed
that he had sent it to the court through the mail on the date on which it was notarized.

-10-
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Soon thereafter, Bible informed the court that Afeworki had just said

something to him to the effect that, "Ifyou play with fire, you get burned." Bible

found this comment "wholly inappropriate," and said that he was not sure what

Afeworki meant by it. Afeworki responded, "It means exactly as it sounds."

When pressed by the court, however, Afeworki tempered his words, claiming that

he only meant that "[i]f there is any type of lawsuits, I am going to be suing his

ass too."

The court cautioned Afeworki that he would not be allowed to "create a

situation where this trial will not go forward, which is what I think that you are

intending and trying to do." The court made the consequences clear:

If you should say or do anything further in this case that
makes [Bible] as an officer of the Court feel that he has to withdraw
as your attorney, he can do so.

If Mr. Bible says that he cannot continue because of what
you say or do towards him and the associate counsel is unable to
take over as counsel, you will be allowed to go pro se. But, you will
step in at that moment with no additional prep time, nothing.

Bible told the court that he would find it difficult to meet with his client after

the hearing that day in light ofAfeworki's comment to him. Bible assured the

court that he would meet with Afeworki the next morning to discuss voir dire.

By the next morning, however, Bible was asking to withdraw. He told the

court that, as Afeworki was leaving the courtroom after the previous day's

proceedings, he accused Bible of "shaking down" Afeworki's sister for money.

Bible took this allegation very seriously, as his law firm had been appointed by

OPD, and such a claim threatened his livelihood.

11
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Bible also reiterated his concern about Afeworki's "play with fire"

comment, which Bible took as a threat to his personal well-being. He pointed out

that Afeworki did not limit this comment to a threat to sue Bible until after the

court had intervened. Bible further reported that Afeworki had said that he knew

Bible's younger sister.9 Bible took this comment to be a threat as well. Bible

believed that his continued representation of Afeworki would be in violation of the

Rules of Professional Conduct.

The court asked Afeworki if he opposed Bible's request to withdraw.

Afeworki said that he did not.10 When the court said that Afeworki would be

allowed to proceed pro se, his response again showed that he wanted to have it

both ways: "I would like a different attorney. ... Iwould like to renew all of my

motions as a pro se defendant."

The trial court expressed its belief that Afeworki's persistently disruptive

behavior was intended specifically to delay the trial. The court believed that

Afeworki's earlier motion to proceed pro se, which he never renewed in front of

Judge Kessler, was also intended to delay and disrupt the trial. The court

believed that Afeworki had deliberately created a situation where Bible could no

longer represent him, so that the court would give him a new attorney. The court

refused to condone this behavior.

9 It is not clear from either Bible's in-court statement or the trial court's findings of fact
regarding Bible's request to withdraw whether this comment was made before or afterthe trial
court'swarning. See Finding of Fact6 ("On 7/17/13 the defense attorney reported back to the
court that Mr. Afeworki had also said something to the effect of 'I know where your sister
lives'....").

10 All participants understood Bible's motion to withdraw to include the withdrawal of
attorney Gigliotti as well. The record makes clear that she was appointed solely to assist Bible.
The possibility of Gigliotti serving as Afeworki's sole counsel at trial was notconsidered to be a
viable option.

-12-
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I know that you have been advised on this in the past. I did say
yesterday that I will certainly consider allowing you to proceed
representing yourself, but I will not delay this trial so that you can
do that. I told you that quite clearly yesterday, that ifyou continue
the disruptive behavior and if you continue to make statements to
Mr. James Bible that caused him to be unable to represent you,
then the consequences of that would be that you would be
representing yourself but there would be no delay in trial. You
continue to make those statements.

Having decided to allow Bible to withdraw, the court conducted the pro se

colloquy. As he had done before, Afeworki unequivocally expressed his desire to

proceed pro se.

Now that I understand all of that, I am ready to proceed pro
se. I am ready to represent myself. I feel like it is my US
constitutional right. I am pretty sure it is under Washington State
law too, where I could represent myself if I decide to represent
myself.

I am letting you know, we are going pro se.

The court decided to postpone a final ruling until the next day.

The next day, the trial court found that Afeworki had knowingly and

voluntarily waived his right to counsel: "he understands the charges against him,

the consequences, if he is found guilty under all of the scenarios that he has

been proposed." The court added that this conclusion was supported by

Afeworki's deliberate actions in creating a situation where appointed counsel was

unable to continue to represent him.

In addition to that, I find that it is not just his request to go
pro se that means that he [has] knowingly and voluntarily waived
his right to counsel, but it is his actions in creating the situation
where his third or fourth counsel is unable to continue to represent
him because of Mr. Afeworki's actions. That, also, I find is a
knowing and voluntary waiver of his rights to counsel.

The court concluded, "I am going to allow you to go pro se, sir."

13-
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By the time the parties next appeared in court—justfour days later11—

Afeworki had changed course yet again, telling the court that he did not want to

proceed pro se, but wanted counsel. The court responded that he had waived

the right to counsel by his actions. The court elaborated:

I will say it now, I believe that your actions were done with
the intent of having Mr. Bible withdraw so that you could get
another attorney, when I had refused your motion.

That I believe that you were trying to set it up so that you
could be put in the position where I would have to give you another
attorney. I explained to you that that is not going to happen.

You made your decision to go pro se by acting towards Mr.
Bible in such a fashion that he could not ethically continue to
represent you. I made it clear to you that when you made your
motion to go pro se, ifyou did that, you would have to go forward
with trial.

That is an irrevocable decision. It cannot be changed. You
are now representing yourself. It was not a wise decision, I agree.

We all tried to make it quite clear to you that you would be
required to do these issues on your own and they were very
complex. You are an intelligent person. You know or you knew the
risks that were involved because they were explained to you quite
clearly. You chose to take those actions. You cannot change them
now. I will not give you another lawyer.

Afeworki insisted that he did not understand the proceedings. Noting that

Afeworki's responses in the pro se colloquy were "quite coherent," and that he

had already been through a complete colloquy once before with Judge Kessler,

the court reiterated: "You can sit here and say that you don't understand it, what

went on, but your actions last week prove to me that you did understand what

went on."

Eventually deciding that it would not address the issue again, the trial

court summarized the reasons for Afeworki's pro se status.

11 July 18 was a Thursday. Consistent with King County SuperiorCourtscheduling
practices, the trial did not resume until July 22, the following Monday.

14
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You made a motion to represent yourself on the eve of jury
selection. I denied that as untimely. And then the next day I
continued to inquire of you as to whether you wanted - really
wanted to go pro se and if you understood the ramifications of that.

And then you made statements that I found - to your attorney
- were threats. Your attorney made a considerable effort to try to
keep on as your attorney and said that because of the threats and
the statements you had made to him, he did not feel that he could
ethically represent you, because he would not be able to do that.

And so I allowed him to withdraw, and you basically got your
wish to go pro se. You have now changed your mind, and you don't
want to go pro se. Perfectly understandable, because I think now
you are beginning to understand exactly how difficult it is to
represent yourself.

But the constitution does not allow you to, once you are
representing yourself, once you have made that request and you
begin representing yourself, to change your mind in the middle of
trial, nor does the constitution allow you to take actions such that
your attorney is required to withdraw because of your actions under
ethical rules and then say that you are required to [have] a new
attorney. I have made findings on the record that I believe that your
actions have been intended to delay this trial, that your actions
were intended to force Mr. Bible to withdraw because I denied your
motion to grant you a new attorney, and I believe that your actions
have been -1 have made the findings, and I believe the record
supports them, that it has been your intention all along to delay this
trial, and you think that in some way you would force this Court to
reconsider your motion and [to] give you a new attorney.

The court summed up the proceedings leading up to Afeworki's pro se

status in written findings, concluding:

Based on all the actions of the defendant leading up to the
withdrawal of his attorney, the Court found that Mr. Afeworki's
actions were intentional; created a situation where his attorney had
to withdraw and that Mr. Afeworki more likely than not thought that
he would get appointed a new counsel, which request had
previously been denied, and trial would further be delayed. Mr.
Afeworki's actions constitute a knowing waiver of his right to
counsel.

Finding of Fact 10.

15
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The trial resumed with Afeworki proceeding pro se. The jury found him

guilty of murder in the first degree as charged. He now appeals.

II

A defendant in a criminal prosecution has a right to the assistance of

counsel. U.S. Const, amend. VI; Wash. Const, art. 1, § 22 (amend. 10).

Indigent defendants charged with felonies, or misdemeanors involving potential

incarceration, are entitled to appointed counsel. Mclnturf v. Horton, 85 Wn.2d

704, 705-07, 538 P.2d 499 (1975); CrR 3.1(d)(1).

The right to counsel may be affirmatively waived, but such a waiver must

be knowing, voluntary, and intelligent. Citv of Bellevue v. Acrev. 103 Wn.2d 203,

208-09, 691 P.2d 957 (1984). A valid waiver of the right to counsel requires that

the defendant be made aware of the risks and disadvantages of self-

representation, with an indication on the record that "'he knows what he is doing

and his choice is made with eyes open.'" Acrev, 103 Wn.2d at 209 (quoting

Faretta v. California, 422 U.S. 806, 835, 95 S. Ct. 2525, 45 L. Ed. 2d 562 (1975)).

"Preferably, there [will] be a colloquy on the record informing the defendant of the

nature of the charge, the maximum penalty, and technical rules he must follow in

presenting his case." Citv of Tacoma v. Bishop, 82 Wn. App. 850, 856, 920 P.2d

214(1996) (citing Acrev, 103Wn.2d at 211). "In the absence of a colloquy, the

record must otherwise indicate that the defendant was aware of the risks of self-

representation." Bishop, 82 Wn. App. at 856 (citing Acrev, 103 Wn.2d at 211).
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"The Sixth Amendment, however, is not absolute. A defendant may lose

his or her right to counsel through forfeiture or waiver [by conduct]."12 United

States v. Thomas, 357 F.3d 357, 362 (3d Cir. 2004); see also State v. DeWeese,

117 Wn.2d 369, 379, 816 P.2d 1 (1991) ("What the defendant cannot obtain

because of a lack of a valid reason, that defendant should not be able to obtain

through disruption of trial or a refusal to participate. A defendant may not

manipulate the right to counsel for the purpose of delaying and disrupting trial."

(emphasis added)).

Our case law has recognized that United States v. Goldberg, 67 F.3d 1092

(3rd Cir. 1995), "is instructive" in its explanation of the distinctions between the

concepts of affirmative waiver, forfeiture, and waiver by conduct with regard to

the right to counsel. Bishop, 82 Wn. App. at 857.13 As explained above, "[a]

waiver is an intentional and voluntary relinquishment of a known right. The most

commonly understood method of 'waiving' a constitutional right is by an

affirmative, verbal request." Goldberg, 67 F.3d at 1099 (citations omitted).

Conversely, "[a]t the other end of the spectrum is . . . 'forfeiture.' Unlike waiver,

which requires a knowing and intentional relinquishment of a known right,

forfeiture results in the loss of a right regardless of the defendant's knowledge

thereof and irrespective of whether the defendant intended to relinquish the

right." Goldberg, 67 F.3d at 1100. "A court may find that a defendant has

forfeited his or her right to counsel after having engaged in 'extremely dilatory

12 Waiver by conduct is also referred to as de facto waiverand implied waiver.
13 The portion of Bishop that relies on Goldberg was cited with approval by our Supreme

Court in Citv of Seattle v. Klein. 161 Wn.2d 554, 561 n.7, 166 P.3d 1149 (2007).
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conduct' or 'extremely serious misconduct.'" Thomas. 357 F.3d at 362 (quoting

Goldberg, 67 F.3d at 1101-02.)

In addition, a middle ground doctrine exists. This doctrine, waiver by

conduct, is sometimes referred to as a "hybrid situation" because it combines

elements of waiver and forfeiture. Goldberg, 67 F.3d at 1100. "Once a

defendant has been warned that he will lose his attorney if he engages in dilatory

tactics, any misconduct thereafter may be treated as an implied request to

proceed pro se and, thus, as a waiver of the right to counsel." Goldberg, 67 F.3d

at 1100. "[A] 'waiver by conduct' [can] be based on conduct less severe than that

sufficient to warrant a forfeiture." Goldberg, 67 F.3d at 1101; accord Bishop, 82

Wn. App. at 859 ("'[W]aiver by conduct' requires that the defendant be warned

about the consequences of his actions, including the risks of proceeding pro se,

and can be based upon conduct less severe than that constituting forfeiture.").

The application of this doctrine is not limited to dilatory conduct. Other

types ofmisconduct may also give rise to its application. See, e.g., Thomas, 357

F.3d at 362-65 (affirming trial court's finding that defendant had impliedly waived

his right to counsel bythreatening to harm and verbally abusing his attorney as

well as by urging his attorney to engage in professional misconduct). "[T]o the

extent that the defendant's actions are examined under the doctrine of 'waiver,'

there can be no valid waiver of the Sixth Amendment right to counsel unless the

defendant also receives Faretta warnings." Goldberg, 67 F.3d at 1100.

However, the warning need only precede the conduct that eventually gives rise to

the waiver. There is no requirement that it be timed (somehow) to directly—or
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even closely—precede the relevant misconduct. Thomas, 357 F.3d at 363. As

explained in one of the seminal cases discussing the issue,

[the] suggestion that the District Court should have timed the [pro
se] colloquy on the eve of counsel's motion to withdraw is a novel
one unsupported by case law. The purpose of a [pro se] colloquy is
to provide the defendant with notice that continued misconduct may
result in the waiver of one's right to counsel; thus, we focus on
whether [the defendant] was warned of the possible consequences,
not whether the warning immediately preceded the District Court's
order that the defendant must proceed pro se.

Thomas, 357 F.3d at 363 (citation omitted).

The State does not contend that this is a forfeiture case. This also is not

an express or affirmative waiver case, despite the State's contention to the

contrary. While it is true that Afeworki made numerous requests prior to trial to

proceed pro se, in the end, it is apparent that Afeworki was required to represent

himself as a result of his continued threats toward Bible. Indeed, Afeworki

requested to proceed pro se on July 16, 2013. The trial court denied that request

as untimely. That same day, Afeworki threatened Bible, causing the court to give

Afeworki the above-quoted warning. Despite this warning, Afeworki again

threatened Bible, who was permitted to withdraw as a result. According to the

trial court's warning, at that point itwas a foregone conclusion that Afeworki

would be required to represent himself. It is true that, before concluding that "I

am going to allow you to go pro se," the trial court engaged Afeworki in another

pro se colloquy and that Afeworki once again expressed a desire to represent

himself. However, by that time, Afeworki no longer had a choice in the matter.

Given the context, any agreement Afeworki expressed with the court's inevitable

order requiring him to proceed pro se cannot fairly be considered an affirmative
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